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This mark scheme is published as an aid to teachers and candidates, to indicate the requirements of
the examination. It shows the basis on which Examiners were instructed to award marks. It does not
indicate the details of the discussions that took place at an Examiners’ meeting before marking began,
which would have considered the acceptability of alternative answers.
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Mark Bands
The mark bands and descriptors applicable to all questions on the paper are as follows.
Indicative content for each of the questions follows.
Band 1:
The answer contains no relevant material.
Band 2:
The candidate introduces fragments of information or unexplained examples from which no coherent
explanation or analysis can emerge.
OR
The candidate attempts to introduce an explanation and/or analysis but it is so fundamentally
undermined by error and confusion that it remains substantially incoherent.
Band 3:
The candidate begins to indicate some capacity for explanation and analysis by introducing some of
the issues, but explanations are limited and superficial.
OR
The candidate adopts an approach in which there is concentration on explanation in terms of facts
presented rather than through the development and explanation of legal principles and rules.
OR
The candidate attempts to introduce material across the range of potential content, but it is weak or
confused so that no real explanation or conclusion emerges.
Band 4:
Where there is more than one issue, the candidate demonstrates a clear understanding of one of the
main issues of the question, giving explanations and using illustrations so that a full and detailed
picture is presented of this issue.
OR
The candidate presents a more limited explanation of all parts of the answer, but there is some lack of
detail or superficiality in respect of either or both so that the answer is not fully rounded.
Band 5:
The candidate presents a detailed explanation and discussion of all areas of relevant law and, while
there may be some minor inaccuracies and/or imbalance, a coherent explanation emerges.
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1

This is a question on precedent. Candidates need to begin by demonstrating some knowledge of
the decision of the House of Lords in Herrington and the reasons for departure from Addie v
Dumbreck. This should then lead to an analysis of the 1966 Practice Statement and its
significance. Candidates should then look at the way in which the system of precedent operates
and consider whether the landmark decision in Herrington did enough to counteract the problems
in existence throughout much of the 20th century because of the system which prevailed.
Candidates who make no reference to Herrington at all will not be able to gain more than 15
marks, and answers containing no citation will be unable to achieve marks beyond Band 3.

2

Detailed knowledge of the Codes of Practice e.g. stop and search, arrest, detention, the taking of
samples, interviewing etc. is required and their operation must be must be shown in reasonable
detail. The safeguards built into the system for any suspect, along with the consequences of a
failure to comply with the codes should be discussed and a conclusion reached as to their
adequacy. If candidates make no reference to the codes or statutes they will be unable to
achieve more than 15 marks. At least two areas of the issues should be considered, and, if done
well, will allow students to achieve marks in Band 5. A lack of analytical commentary will limit a
candidate to Band 4.

3

Candidates should discuss the preliminary training and traditional work of a solicitor, before going
on to consider recent developments in opening up opportunities beyond the confines of the office
and of the lower courts for those who seek such advancement. In particular, Higher Court
Advocacy training should be looked at, perhaps in conjunction with a consideration of the effect
this has on the Bar and the residual hostility to the scheme in the higher courts. Further areas for
discussion might be the possibilities of appointment as QCs or judges, and candidates might
consider how widely and easily available these are. Candidates who fail to discuss the fusion
issues will not be able to achieve marks in Band 5, nor will those who fail to address the
analytical issues within the question.

4

This question requires a consideration of the approaches to interpretation of statute. Good
answers should consider what the literal rule is and why it may not have been appropriate in
cases such as Cheeseman. Answers should be well supported with citation and example. The
other approaches should also be considered, as should the assistance provided by secondary
rules of language and other aids, before a reasoned conclusion is reached. Answers which
contain no citation will not be rewarded beyond the top of Band 3 and answers which contain no
analytical content will not go beyond the top of Band 4.

5

Candidates should demonstrate knowledge of the Plea Before Venue hearing in the Magistrates’
Court and identify Theft as a Triable Either Way offence. Candidates should then go on to
discuss whether, given the low value of the item, the CPS would consider the matter suitable for
anything other than summary trial, and also discuss whether the magistrates would be prepared
to accept jurisdiction for this offence. Candidates could then go on to discuss issues such as bail,
the processes to be carried out (adjournment, the preparation of papers, disclosure etc.) and
finally the trial process itself. In terms of critical analysis, better answers will look at such issues
as delay and expense and the advantages and disadvantages for a defendant of a jury trial as
opposed to a hearing in the Magistrates’ Court, and those that fail to address these issues will not
achieve marks in Band 5. Candidates who take this question as an invitation merely to discuss
the jury (its composition and function), will be unlikely to be rewarded above the top of Band 3.
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This is a broad question on ADR, where candidates should define the various types and give
examples of each. They should account for the popularity of these systems but also consider
whether it truly offers a useful alternative to the more traditional court system and its attendant
problems. The composition and powers of the various systems should be considered, along with
their expertise, or otherwise, as should practical issues of representation, timeliness, costs and
appeals. Answers which give no examples or illustration will not receive more than 15 marks.
Only answers which include critical analysis should reach Band 5.
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