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This mark scheme includes a summary of appropriate content for answering each question.  It 
should be emphasised, however, that this material is for illustrative purposes and is not 
intended to provide a definitive guide to acceptable answers.  It is quite possible that among 
the scripts there will be some candidate answers that are not covered directly by the content 
of this mark scheme.  In such cases, professional judgement should be exercised in assessing 
the merits of the answer and the senior examiners should be consulted if further guidance is 
required.  
 
Mark Bands 
 
The mark bands and descriptors applicable to all questions on the paper are as follows. Maximum 
mark allocations are indicated in the mark scheme for each question or question part. 
 
Indicative content for each of the questions follows overleaf. 
 
Band 1: 
 
The answer contains no relevant material. 
 
Band 2: 
 
The candidate introduces fragments of information or unexplained examples from which no coherent 
explanation or analysis can emerge. 
OR 
The candidate attempts to introduce an explanation and/or analysis but it is so fundamentally 
undermined by error and confusion that it remains substantially incoherent. 
 
Band 3: 
 
The candidate begins to indicate some capacity for explanation and analysis by introducing some of 
the issues, but explanations are limited and superficial. 
OR 
The candidate adopts an approach in which there is concentration on explanation in terms of facts 
presented rather than through the development and explanation of legal principles and rules. 
OR 
The candidate attempts to introduce material across the range of potential content, but it is weak or 
confused so that no real explanation or conclusion emerges. 
 
Band 4: 
 
Where there is more than one issue, the candidate demonstrates a clear understanding of one of the 
main issues of the question, giving explanations and using illustrations so that a full and detailed 
picture is presented of this issue. 
OR 
The candidate presents a more limited explanation of all parts of the answer, but there is some lack of 
detail or superficiality in respect of either or both, so that the answer is not fully rounded. 
 
Band 5: 
 
The candidate presents a detailed explanation and discussion of all areas of relevant law and, while 
there may be some minor inaccuracies and/or imbalance, a coherent explanation emerges. 
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1 (a) Band 1: Irrelevant answer [0] 
  A candidate needs to be selective in choosing the correct part of the source material. 
   
  Band 2/3:  

• Principle without section [1–5] and/or 

• Reference to s.1(1),(2),(3) Guard Dogs Act 1975 with little or no development [1–5] 
   
  Band 4: Some development of all the correct subsections. Where there is a sensible 

discussion of s.2 this can be credited instead of any subsection of s.1. [6–7] 
   
  Band 5: Candidate must refer to and provide full development of all subsections. Clear 

conclusion.  [8–10] 
 
  Cyril will need to comply with ss.1(1),(2),(3) Guard Dogs Act 1975 in order to avoid 

committing a criminal offence. He must have a handler on the premises who is in control of 
the dogs, except where the dogs are secured (s.1(2)(b)). He will also need to display warning 
signs explaining that a guard dog is present in order to satisfy s.1(3). Reference to need for a 
licence in some circumstances will be credited. 

 
 

 (b) Band 1: Irrelevant answer [0] 
  A candidate needs to be selective in choosing the correct part of the source material. 
 
  Band 2/3:  

• Principle without section [1–5] and/or 

• Reference to s.5(2)(a) Guard Dogs Act 1975 with little or no development [1–5] 
 
  Band 4:  Some development of the correct section and application to the facts. [6–7] 

Comparison between the criminal sanction under the act and the exclusion of civil liability 
should be credited. 

 
  Band 5: Candidate must refer to and provide full development of the subsection. Discussion 

of civil liability outside the Act e.g. Occupiers’ Liability Act 1957 should be credited. Clear 
conclusion.  [8–10] 

 
  Note that Henry cannot rely on the Act to claim compensation because under s.5(2)(a) it 

expressly states that the Act does not provide a civil right of action. Credit should be given to 
any sensible discussion of a civil claim for compensation/negligence or an action through the 
civil courts. This cannot be credited where it is specifically linked to the Guard Dogs Act 
1975. 

 
 

 (c) Band 1: Irrelevant answer [0] 
  A candidate needs to be selective in choosing the correct part of the source material. 
 
  Band 2/3:  

• Principle without section – reference to the need to have proof that a criminal offence has 
been committed and general reference to points about the need for the dogs to be 
restrained, the dogs to have a handler and the need for a warning notice. Not all points 
need to be noted in order to reach the top of the band [1–5] and/or 

• Reference to s.1(1)(2)(3) Guard Dogs Act 1975 with little or no development. Not all 
sections need be discussed in order to reach top of this band [1–5] 

 
  Band 4:  Some development of all the correct sections and subsections.  [6–7] 
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  Band 5: Candidate must refer to and provide full development of all subsections. Clear 
conclusion.   [8–10] 

 
  Hassan should obtain information about whether or not the dogs are at liberty to go freely 

about the premises. This may depend on whether the dogs are restrained in any way at all. If 
so, consider the length of the chain and size of the premises, as this will be relevant to any 
prosecution. Hassan should consider also whether there are warning signs displayed about 
the premises and whether Cyril has employed a handler. Special emphasis on how this 
information will be used as evidence in court to prove a criminal offence has been committed. 
Credit for any reference to the fact that Hassan is a dog handler and should be aware of the 
law in this area. Credit also where the candidate refers to the criminal offence under s.5(1) 
and then discusses the need for proof. A sensible discussion of s.2(1),(2) and s.3(1) may 
also be credited where the candidate explains that proof is needed to show that Cyril is 
aware that the kennel from which the dogs have come is not licensed. 

 
 

 (d) Band 1: Irrelevant answer [0] 
 
  Band 2: Limited discussion on statutory interpretation [1–6] 
 
  Band 3: Good discussion of statutory interpretation. Should include the three rules and some 

supporting case law. [7–13] 
 
  Band 4/5: Very good discussion of statutory interpretation. Must include some critical 

analysis which could include reference to Bennion and the purposive rule and also the split of 
the roles between the legislature and the judiciary. [14–20] 

 
  Candidates should consider the role of parliament as the legislator and the role of the 

judiciary as interpreter. A good answer will discuss why legislation requires interpretation. 
The traditional use of the literal rule limits the role of the judiciary whereas the purposive rule 
gives the judiciary more freedom to interpret legislation. Candidates should consider what is 
the intention of parliament and how this can be discovered. Consider the use of other aids 
and in particular the use of Hansard (expect Pepper v Hart), other extrinsic aids and also 
intrinsic aids.  

 
 
2 (a) Band 1: Irrelevant answer [0] 

  A candidate needs to be selective in choosing the correct part of the source material. 
 
  Band 2/3:  

• Principle without section – reference to fact that a confession has been made by Nancy but 
may not be admitted because of the circumstances in which it was received. [1–5] and/or 

• Reference to s.76(2)(b) PACE with little or no development [1–5] 
 
  Band 4:  Some development of the correct section.  [6–7] 
 
  Band 5: Candidate must refer to and provide full development of correct subsection. Clear 

conclusion. The confession of Nancy should not be admitted in court.   [8–10] 
 
  The confession of Nancy has been obtained by oppression [s.76(2)(b)] and under the Act the 

court shall not allow the confession to be given in evidence against either her or as evidence 
against Sykes. Where a candidate discusses s.76(2)(a) credit should be given if there is a 
sensible discussion of what constitutes oppression. 
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 (b) Band 1: Irrelevant answer [0] 
  A candidate needs to be selective in choosing the correct part of the source material. 
 
  Band 2/3:  

• Principle without section – reference to the fact that a court can exclude a confession 
where it has been made under oppressive circumstances [1–5] and/or 

• Reference to s.76 PACE and/or R v Prager with little or no development [1–5] 
 
  Band 4: Some development of the correct section and mention of the relevant case. It is 

possible to reach the top of this band where a candidate discusses R v Prager in detail but 
does not specifically refer to the section, but the sentiment of the section is referred to and 
discussed. [6–7] 

 
  Band 5: Candidate must refer to and provide full development of the correct subsection and 

relevant case. Clear conclusion that it is likely that this confession will be excluded because it 
will be seen as being made under oppressive circumstances.   [8–10] 

 
  The confession given by Sykes is also oppressive. Candidates should consider the definition 

of oppression given in R v Prager and also consider the circumstances of his confession. 
The promise of bail will be considered to be oppressive. It is likely to be seen as forcing 
Sykes to speak when he may have stayed silent. 

 
 

 (c) Band 1: Irrelevant answer [0] 
  A candidate needs to be selective in choosing the correct part of the source material. 
 
  Band 2/3:  

• Principle without section – reference to fact that Smike is mentally handicapped and 
therefore his evidence may be treated with caution [1–5] and/or 

• Reference to s.77(1) PACE with little or no development [1–5] 
 
  Band 4:  Some development of s.77 PACE and the correct subsections.  [6–7] 
 
  Band 5: Candidate must refer to and provide full development of all subsections. Clear 

conclusion that the confession of Smike may be admitted in court but because there is no 
evidence that it has been made in the presence of an independent person the judge must 
give a direction to the jury to exercise caution. [8–10] 

 
  Smike is mentally handicapped. Under s.77 PACE where a confession has been made by 

someone who is mentally handicapped and it is not made in the presence of an independent 
person it may be admitted but the judge must direct the jury that there is a special need for 
caution before convicting the accused in reliance on the confession.  
 
 

 (d) Band 1: Irrelevant answer [0] 
 
  Band 2: Discusses PACE or protection of defendant’s rights in general terms. [1–6] 
 
  Band 3: Good discussion of PACE with good illustrations of how PACE protects the rights of 

defendants. In order to reach this band there must be a range of issues under PACE 
discussed. This could be two areas in detail or more than two but in less detail. There must 
be some authority either from the Act itself or case law. [7–13] 

 
  Band 4/5: Very good discussion of PACE with good critical analysis and use of examples. 

Must be some critical analysis in order to reach top band. [14–20] 
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  PACE covers a wide number of issues and it is expected that candidates should be fairly 
comprehensive in their overview of the Act but they may only have time to consider one or 
two areas in any detail. Answers may range from detailed discussion to stop and search 
under s.1–7 PACE; the right to search premises under s.8–16. It is expected that most 
candidates will concentrate on s.24 and general powers of arrest and the police powers of 
detention. Some discussion also of the Codes which apply with PACE. The Act was passed 
in response to a number of miscarriages of justice in the 1970s/80s and it is possible to 
argue that it tilted the scales in favour of the defendant.  
An excellent candidate will point to the fact that there have been a number of subsequent 
acts passed which suggests that it did not address all the issues within the criminal justice 
system; an example would be the Criminal Justice and Public Order Act 1994. 

 
 
 
 


